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The Principle of Competition. 


been called industrial 
. 


ken of as if its 
Is. 


Competition has 


is often sp 


war. It 


inant purpose was injury to riva 


fervid rhetoric of those who most 


condemn the present conditions of business 


life competition is made to appear as an em- 


But this is altogether 


bodiment of hatred. 


a mistake. 


The principle of competition is not pri- 
marily or inherer 
and still less 


purpose. It is rather 


ya prin iple of hostility, 
a principle of hatred or evil 
a principle of rivalry 
just aim 


in good service. The per and 


of every person who engages in competition 
than 
others do. Certainly this is its effect, if not 
Men ma 
motive of service in their business dealings 
but the 


est business transaction is the rendering of 


service 


is to render a larger or better 


its purpose. vy not always have any 


} 


with others, root idea of every hon- 


a service for an equivalent. Therefore, the 


essential principle of competition is the of 
fering of larger or better service for the 
same compensation. It is no more legiti- 
mate to speak of competition as essentially 
hostile than it is to say this of every busi- 
One’s to 


ness transaction. 


reasonable and faig compensation for serv- 


purpose get a 


1902 


of kind is not 
purpose to give a larger service than others 


ice any dishonest, and his 


do for the same compensation can no more 


| justly be charged to any hostility against 


his competitors than to a benevolent pur- 
pose toward the people he serves. 

The 
competition, at 


the 


essentially beneficial tendency 


least in its direct effects 


upon unmistakable, 


publie served, is 
If all were compelled to render exactly the 
same service in any business for the same 
compensation, and no one could offer more 
the that 
could be obtained for a certain compensation 


remain ind 


than another, amount of service 


would ‘finitely the same, except 


as by concerted action of all connected with 


that particular business an _ arbitrary 


change should be made. 


The natural prog- 
ress by which larger or increasingly good 


] 


is rendered in any line comes as the 


It of the offer by one to than 
ter. Whatever evils of one kind or 
be 


of business, it is 


vive more 
an- 
her may inherent in the competitive 
certain that the 


people to be supplied are the direct benefici- 


system 


aries of that rivalry by which competitors 


seek to surpass each other in the amount of 
service they offer for the same compensa- 
tion. 

The actual motive governing men in com- 
petition is doubtless sometimes malevolent 
but 


element, consisting only of a 


sometimes benevolent, often free 


her 


and 
from eit 
purpose to benefit themselves. The same is 


true of business transactions into which 


competition does not enter. There are in- 
stances in which the real purpose of a busi- 
ness transaction is to injure the other par- 
ty. 
the chief purpose is to benefit the other par- 


There are far more instances in which 
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ty, but doubtless in most instances the dom- 
inant motive of each party is to better his 
own condition. A wish to injure a com 
petitor is doubtless more common than a 
wish to injure those with whom one directly 
deals, but this is in either case exceptional, 
and the self-serving motive is the usual one. 
It is therefore certain thaf* the actual mo- 
tive of competition is not usually one of 
hostility, and that, if any other purpose 
than self advantage is involved in competi- 
tion, it is more likely to be the benefit of 
the people served than it is to be the injury 


of competitors. The real essence of compe- | 
tition is, therefore, more properly beneficent | 
than 


An attack upon the principle of competi- 


malevolent. 


tion, whether it is just or not, amounts al- 
most necessarily to an attack upon the 
foundation of all rights. One 
rests as much as the other upon the basis of 


P ropert y 


self interest, and, if competition is ever 
abolished, that can hardly be until the adop- 
tion of a complete socialism in which there | 


shall be no private ownership of property. | 
a 


Illegitimate Competition. 


There is one kind of competition which is 
not only hostile in spirit, but utterly dis- 
from It 
that in which a competitor with large re- 
proceeds to 
in the 
course of business, by selling at a fair prof- 
it, but by selling without any profit at all 
or at an actual loss, in order to kill off the 


honorable every standpoint. is 


sources deliberately ruin a 


weaker competitor, not ordinary 


competition and then be able to restore 
prices to the former or a still higher figure. 
How much of this is done it is not possible 
to state with That 
done in numerous instances is certain. That 


accuracy. it has been 
it is an infamous practice which ought to 
blacken the reputation of every man who 
If a large 
dealer, by reason of greater economies in the 
management nh 
fair profit for less than the small dealer, 


sanctions it is no less certain. 


‘ 
é 


of his business, can sell at 
this results, it may be, to the disadvantage 
of the latter, but to of their 
customers, and is an exemplification of the 


the benefit 


usual laws of business working for the di- 
rect benefit of the public. 
a smaller dealer without any profit or at a 


3ut to undersell 


loss merely to ruin him and then raise 
prices, though it may not be forbidden by 


law, is forbidden by the principles of fair- 


|ness and honor, and ought to be forbidden 


by law if that were practicable. It works 
injury to the public, and is therefore as 
truly against an enlightened public policy 
as are any of the old contracts in restraint 


of trade or of various other kinds which the 
|common law condemned. 


- -—— 


Lynching and Lawlessness. 





Our nation is discredited abroad by the 


| prevalence of lawlessness and lynching more 


than by almost anything else. Lynching 
to be more common in the United 
States than in any other so-called civilized 


country. 


seems 


Nations which we are accustomed 
to regard as far beneath our level have a 
There are 
certain somewhat obvious reasons, no doubt, 
for the prevalence of this particular kind 
of anarchy in this country. A great frontier, 
constantly extending itself during the past 
century, in which bodies of men often found 


far better record in this respect. 


themselves to have outstripped the advance 
of organized government, and were so com- 
pelled to provide for themselves a rude sub- 
stitute temporarily, may have done much to 
accustom the people to rude and ready-made 
substitutes for law. Added to this 
fact that extraordinary conditions prevailed 
through the South after the close of the 
war, in which the chief part of the more in- 


is the 


telligent citizens were out of sympathy with 
the government to which they were subject, 
and especially with its attempt to protect 
the legal rights of the negro population. 
There is also, without doubt, a general tend- 
ency in American character toward inde- 
pendent action and a lack of reverence for 
constituted authority. Other things may 
have contributed to the peculiarly American 
disgrace of lawless vengeance on supposed 
criminals who have not been given 
on the charges against them. 

For political purposes lynching is often 
denounced as if it were confined to one sec- 
tion of the country. Unfortunately it is 
not The North the 
South, the East as well as the West, has 
cause to blush for it. 
doubtless greater in the South than in the 
North, and in the West than it is in the 
East, but it is sufficiently prevalent in all | 
parts of the country to make it a national 


any trial 


sectional. as well as 


Its prevalence is 
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Lawlessness of any kind grows by exer- 
cise. Every mob that has its will makes it | 


easy to form another mob. Free rein to 
passion of any sort inevitably means demor- 
alization and ruin. The sober sense of 
thoughtful and good citizens everywhere 
must recognize the evil, the disgrace, and | 
the peril of allowing lawlessness to control 
a community. But not all have the courage 
to withstand the passionate purpose of the 
crowd. 


A community which tolerates lynching 
A mob of 
lynchers is a lawless mass into which, for 


unmistakably demoralizes itself. 


the time being, society resolves itself by dis- 
integration. The rage of the mob may 
strike an innocent victim, but, even if it 
strikes the guilty, it is a work of anarchy, 
not of law. The confession that its courts 
of justice cannot be relied upon to do jus- 
tice amounts to an admission that a com- 
munity is not sufficiently civilized to gov- 


° | 
ern itself by law. 


——— + -—___. 


Negligence of Surgeons. 


An extraordinary doctrine as to the lia- 
bility of surgeons for negligence is adopted 
by the trial court in the recent Georgia 
ease of Akridge v. Noble, 41 N. E. 78. The 
case was one in which a charity patient 
brought an action against a surgeon for 
malpractice in an operation which he per- 
formed upon her at a city hospital, without 
compensation. The action was based on the 
allegation that a small sponge or gauze pad 
was left in the abdomen when it was sewed 
up. The jury found a verdict for the de- 
fendant. 
on the contention that the instructions im- 
properly required the plaintiff to make out 
a lack of both care and skill. The court 
properly answered that this was a mistake, 


A motion for new trial was based 


that the charge did in fact place upon the 
surgeon the burden of exercising both care 
and skill, and did not require the plaintiff 
to show a failure in both respects. This 
was a sufficient ground for overruling the 
motion for a new trial. But the court did 
not stop there. It went on to discuss the 
general question of the extent of care and 
skill which the surgeon must exercise. It | 
says: “It may seem at first blush—as per- | 
haps it has impressed counsel—that, if the 
surgeon put the sponges inside of a pa- 
tient’s body, care would require him to take 


them all out.” But in order to show that 
this was not necessarily true the court pro- 
ceeded as follows: “Some of the witnesses 
in this ease testified that, with the sur- 
geon’s mind and attention riveted on the 
delicate and dangerous work before him, it 
was very difficult, if not impossible, to keep 
in his memory the exact number and placing 
of these sponges; that he must needs rely 
somewhat for the count upon another; that 
he exercised such care and skill as he could 
in finding and removing the sponges, and 
then had the operating nurse to aid him by 
keeping count of them; and one or more 
said that, if the surgeon should stop at the 
critical moment to count sponges before 
closing the wound, the patient might die.” 
Upon this the court says: “This system 
may be imperfect. What system is not? 
But certainly it would never do to turn 
juries loose to fix some arbitrary standard, 
each jury for itself, of how abdominal sur- 


| gery ought to be performed, regardless of 


how the surgeons themselves had found it 
safest and best to do.” This plainly indi- 
cates that the trial court thought the evi- 
dence recited by some of the surgeon’s wit- 
nesses was sufficient to disprove negligence 
on his part. Yet this is in the face of the 
testimony of “numerous surgeons,” as the 
opinion of the supreme court shows, “to the 
effect that, if the pad had been left in the 
body, us claimed by the plaintiff, it would 
have resulted in her death within a short 
time after the operation had been per- 
formed.” Unless, therefore, the “testimony 
of numerous surgeons” mentioned by the su- 
preme court was to be disregarded, that “of 
some cf the witnesses” referred to by the 
trial court as controlling upon the jury 
would establish the preposterous proposi- 
tion that a surgeon who performs an op- 
eration and places in the cavity of the body 
some foreign substance that he knows will 
cause certain death if left there can leave it 
there when he sews up the wound, without 
being chargeable with any negligence or lack 
of skill.” Whatever the court may have 
thought about this, it is not to be supposed 
that the jury accepted any such ridiculous 
doctrine. Their verdict against the plain- 


| tiff was doubtless based on their disbelief of 


her evidence. 

One contention in the case was that leav- 
ing a sponge or pad in a wound could not be 
declared to be due to a lack of skill. But 
the supreme court held that, as the placing 
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of the pads or sponges in the body required 
the exercise of skill, the removal of them 
also required some degree of skill, and that 
“the removal of the sponges is a part of the 
operation.” 

The right of a jury, in the exercise of 
common knowledge, to disregard the testi- 
mony of physicians, however explicit and 
uncontradicted it may be, if they should all 
testify that it was not negligence to sew up 
a wound leaving a sposge or pad inside, 
might be very strongly urged. There are 
some things which people of common sense 
know to be true as a result of common ex- 
perience, and which they cannot be called 
upon to disbelieve by any amount of expert 
evidence. Possibly this may not be one of 
them, but certainly before a jury could be 
required to accept any such conclusion they 
would need testimony that was overwhelm- 
ing. 


-_- 


Purchaser’s Right in Article as Af- 
fected by Restrictions on the Seller. 





Covenants running with real property are 
generally understood to have no parallel in 
matters of personal property. Yet some 
very interesting questions have arisen re- 
specting asserted limitations on the righis 
of persons who buy certain kinds of personal 
property by reason of restrictions that have 
been imposed upon the use of it in the hands 
of the seller. These questions have most 
often arisen in respect to patented articles, 
but they have also arisen in respect to copy- | 
electrotype plates, and| 
some other kinds of property. A recent | 


righted articles, 
Massachusetts decision in the case of Garst 
v. Hall & Lyon Co. 55 L. R. A. 631, holds 
that a restriction upon the right of a person | 
to sell a certain proprietary medicine cov- | 


ered by a trademark, imposed by the con- | 
tract of sale, to the effect that the pur- 
chaser should not sell it for less than a 
specified price, does not follow the medicine 


into the hands of a subsequent purchaser, 
although he bought it knowing that it was 
purchased from the manufacturer subject to 


that restriction. The court in this case | 


says it knows of no principle which would 








justify a holding that the personal contract 
of the original purchaser as to the price for 
which he might resell it could attach to the 
property and follow it through successive 
sales to other purchasers. This decision is 


COMMENT. 


in harmony with the trend of the other deci- 
sions, which are analyzed in a note to that 
ease. 

In respect to copyrighted articles pur- 
chased with restrictions as to their sale or 
use the authorities sustain the statement 
that a subsequent purchaser from one who 
had bought them with such restrictions is 
not bound by them, unless the original own- 
er has retained the title to the property. 
In that case restrictions imposed by him on 
his agents will be operative upon those who 
purchase from the agents. 

Restrictions on patented articles have 
been considered in a considerable number of 
cases. There has been some question as to 
the right of one who purchases such an ar- 
ticle from an assignee of a limited territory 
to use the same outside of such territory, 
but it is now settled that such right is not 


limited by the patent law. The right of a 


| purchaser from such an assignee of a lim- 


ited territory to resell the article outside of 
such limits has been still more in question, 
but the Supreme Court of the United States 
has finally decided that such purchaser from 
the assignee has a right to sell the article 
wherever he pleases, at least so far as the 
effect of the patent law is concerned, even 
though he made his purchase with the dis- 
tinct purpose of selling the article in other 
territory, and that, if there is any limita- 
tion on such right, it must be created by 
contract, and not by the patent law. This de- 
cision seems to show that patented articles 
stand in this respect no better than other 
articles, and, if they are remitted to the gen- 
eral law of contract, they fall within the 
general rule that restrictions by contract of 
sale on the right of the purchaser to use or 
resell the article do not follow it into the 
The de- 
cisions are fairly consistent with each other 


hands of a subsequent purchaser. 


in holding that articles of personal prop- 
erty of any kind, even though covered by 
copyright or patent, when sold by a person 
who has a lawful title thereto pass into the 
hands of the new purchaser unaffected by 
any restrictions respecting their sale or use 
that may have been binding upon the seller. 
Of course, a fraudulent combination between 
the owner of such property and an apparent 
purchaser for the purpose of evading the re- 
strictions that bound the real owner would 
come within the scope of other prineiples, 
and would doubtless be invalid. 
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Settling History by Statute. 





An amusing bill is reported to have been 
passed by a state legis!ature to prevent the 
use in schools of any history that does not 
attribute to Schley the credit of the victory 
at Santiago. No doubt some sensible and 


able men must have voted for this bill, but | 


on reflection they must wonder how they 
happened to do it, or why they did not at 
the same time determine by statute who it 
was that struck the late Mr. William Pat- 
terson. Seriously considered, it may well 
occur to a legislator to ask where his fune- 
tions cease if this is a legitimate exercise 
of legislative power. If every disputed fact 
of history is to be determined by the legis- 
lature, important f:cts in all other realms 
of human knowledge must come quite as 
truly within its province. For the benefit 
of the agricultural constituents of the mem- 
bers, legislatures ought finally to determine 
just what constitutes the true eect of the 
moon upon the growth of cucumbers, the in- 
fluence of sun spots upon the weather, and 
the mythical or historical basis of tne the- 
ory of equinoctial storms. It might be well, 
too, for them to settle the truth of the the- 
ory that Friday is an unlucky day or thir- 
teen an unlucky number. In the realm of 


historical matters the legislatures ought to| 
determine what became of the lost ten tribes | 


of Israel and the authorship of the so-called 
Shakespearean plays. There are a great 
number of questions more closely akin to 
that of the command of the fleet at Santiago 
which arose during the Civil War, some of 
which have not yet been authoritatively set- 
tled. Long controversies have raged over 
some of those matters that the omniscience 
of legislatures could-easily settle. There is 
only one drawback to this swift and sure 
method of determining disputed questions. 
That is the horrible possibility that the leg- 
islatures of different states might happen to 
determine them in different ways. If Schley 
was in command of the ficet throughout the 
jurisdiction of New York and Sampson in 


command throughout the jurisdiction of | 


Pennsylvania, there could be but one rem- 


edy, and that is an amendment to the Con- | 


stitution of the United States, by which all 
questions of history, as well as of science, 
shall be settled by Congress. It would then 
be necessary for Congress to prohibit the in- 
troduction into the United States of any 


bocks which taught any doctrines which 
| Congress did not approve. Then the coun- 
try weuld be safe. 


Index to New Notes 


LAWYERS’ REPORTS, ANNOTATED. 


Book 56, Parts 1 and 2, 


Mentioning only complete notes therein con- 
| tained, without including mere reference notes 
| to earlier annotations. 


Conflict of Laws. 

As to action for death or bodily in- 
jury :—(1.) What law determines the 
right of action; (II.) comity; taking 
jurisdiction of cause of action arising 
outside of state: (a@) yenerally; (b) 
comity; public policy; similar statute 
in forum as a condition; (c) degree 
of similarity or dissimilarity: (1) in 
general; (2) differences affecting 
amount of recovery; (3) differences 
affecting parties and _ beneficiaries; 
(4) different limitations as to time; 
(d) other conditions of jurisdiction; 
(e) penal statutes; (III.) law applica- 
ble in action upon foreign cause of 
action: (@) generally; (b) who may 
sue; (c) place of contract; (d) place 
of negligence, or of accident; (e) 
place of accident, or of death; (f) as 
affected by place of residence or citi- 
zenship; (g) when rules of common 
law differently interpreted; (h) fel- 
low-servant rule; (é) contributory 
negligence; (j) assumption of risk; 
(k) delegation of duty; (1) duty to 
warn; (m) criminal prosecution or 
attempt to compromise as condition; 
(n) survival of cause of action; re- 
vivor of action; (0) distribution and 
beneficiaries; (p) presumption and 
burden of proof as to negligence; 
(q) assignment or release of claim 193 

As to measure of damages:—(I.) For 
breach of contract, generally; (II.) 
interest by way of damages: (a) for 
breach of contract, or detention of 
money or other property; (b) on for- 
eign judgmerts; (III.) for torts, gen- 
erally; (IV.) penalty as part of re- 








| covery: (V.) summary 301 
Contracts. 
| Conflict of laws as to measure of dam- 
ages for breach of 301 
Damages. 
Conflict of laws as to S01 
| Duties. 


Forfeiture of dutiable articles in pas- 
senger’s baggage:—(1.) In general; 
(II.) concealment; (III.) omission 
from manifest of vessel; (IV.) entry 
or statement of baggage; (V.) permit 
for unlading 130 
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Homestead. 


Rights of child or children in homestead 
of parent:—-(I.) Scope; (II.) rights 
during lifetime of owner: (a) the gen- 
eral rule; (») as affected by convey- 
ances and encumbrances by owner: 
(1) generally; (2) the rule under 
special statutory provision; (c) as 
affected by disposition of estate by 
will; (III.) descent or continuance to 
family: (a@) provisions for,—their 
purpose and policy; (b) under the 
usual and ordinary provisions; (c) 
under provisions conferring title; (d) 
of homestead in community property; 
(e) dependence of right on existence 
of widow; (IV.) governed by what 
law; (V.) the selection or setting 
apart: (@) under general provisions 
—-hnecessity of; (b) under laws provid- 
ing for setting off after death of 
owner: (1) purpose, construction, and 
effect of such laws; (2) methods of; 
(VI.) who are children entitled to 
take: (a) minor children; (b) adult 
children; (c) unmarried daughters re- 
maining with family; (d) adopted 
children; (e) grandchildren; (/) ille- 
gitimate children; (g) constituent 
part of family; (VII.) necessity of in- 
debtedness or insolvency; (VIII.) 
against what debts a protection: (a) 
the general rule; (b) exceptions; 
(1X.) in what property claimed; (X.) 
as affected by title or estate of parent; 
(XI.) as affected by domicil of child; 
(XIL.) ghts acquired with relation 
to other interests: (a) generally; (b) 
as iinst creditors; (c) as against 
executors or administrators of the de- 
ceased parent; (d) as against heirs; 
(e) as against the widow: (1) to 
joint cr common enjoyment; (2) with 
reference to right of dower: (3) with 
reference to community homesteads; 
(4) under laws passing title to chil- 
dren; (5) effect of remarriage; (f) 
as against the surviving husband; 
(XIII.) effect of alienation or encum- 
brance by survivor: (@) when sur- 
vivor has superior right or title; 
(>) when children have an inherent 
right or estate: (c) when homestead 
was in community property; (XIV.) 
effect of sale subject to homestead; 
(XV.) waiver or release of home- 
stead: (a) by parent or survivor; 
(b) by child or guardian; (XVI.) par- 
tition: (@) general rules as to; (b) 

(XVIL.) 

abandonment: (@) during life of both 

parents; (5) by surviving parent: 

(1) different rules as to effect; (2) 

what constitutes: (c) by stepfather 

or stepmother; (d) by child or chil- 
dren: (1) the question as to effect of; 

(2) what constitutes; (XVIII.) termi- 

nation: (a) how effected; (b) by ex- 

piration of the prescribed period; 

(c) effect of; (XIX.) conclusion 


of community property; 
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Torts. 
Contlict of laws as to measure of dam- 
ages for 301 


The part containing any note indexed will be 
sent with CASE AND COMMENT for one year 
for $1. 
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Among the New Decisions. 


ailks. 
See also TAXES. 

The death of a bank depositor is held, i 
Raesser v. National Exch. Bank (Wis.) 56 
L. R. A. 174, not to revoke the authority of 
the bank to pay a check which he has given 
for a valuable consideration under cireum- 


| stances which make it irrevocable as to the 


assignee where the check is deemed to work 
an assignment pro tanto of the fund on de- 
posit. 

A bank to which is presented a check for 
a greater sum than the drawer has on de- 
posit, after it has notice of the drawer’s 
death, and which thereupon refuses pay- 
ment and pretests the check, is held in 
Roden rv. State Nat. Bank (Ky.) 56 L. R. 
A. 178, to have no right to subsequently ap- 


| ply the deposit upon the check. 


Benefit Associations. 

An association authorized by charter, and 
undertaking by its by-laws, to accumulate 
a fund for the benefit of persons dependent 
|upon members at the time of their death, is 
| held, in Parish v, New York Produce Exch. 
| (N. Y.) 56 L. R. A. 149, to have no power 
to bind dissenting members by an amend- 
ment to its by-laws so as to distribute the 
accumulated fund among the living mem- 
bers. 


Bonds. 


See MunIcIPAL CorPoRATIONS, 


Bounties. 
See CoNSTITUTIONAL LAW. 


Building and Loan Associations. 





A plan of a building and loan association 





the 
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by which a borrower is required to bid 
shares of its stock as a premium for a loan, 
upon which he is required to pay the dues 
the same as on the stock which represents 
his loan, which dues inure to the benefit of 
the association, is held in Pacific States | 
Sav. L. & B. Co. v. Hill (Or.) 56 L. R. A. 
163, to be a mere device to cover usury, and 
if, when added to the regular interest 
charge, the aggregate is usurious, the con- 
tract is held to be unenforceable. 


Carriers. 


A railroad company is held in Scofield v. 
Pennsylvania Company (C. C. A. 6th C.) 
56 L. R. A. 224, not to be able to absolve it- 
self from its duty to carry a passenger to 
his destination by taking up his ticket, so 
as to require him to sue for the breach of 


the contract thereby consummated, and pre- 
vent his suing for the tort in case he is sub- 
sequently ejected from the train. 

A common earrier is held, in Ullman v. 
Chicago & N. W. R. Co. (Wis.) 56 L. R. A. 
246, to have the right, in consideration of a 
special freight rate, or other valuable con- | 


sideration, to secure entire exemption from 
liability as an insurer for loss of or damage 
to property received from a shipper for 
transportation, not caused by negligence or 
wilful misfeasance. 


Civil Rights. 

Municipal authorities are held in People | 
ex rel. Bibb v. Alton (Ill) 56 L. R. A. 95, | 
to have no right to establish different | 
schools for white and colored children, end 
exclude colored children from schools estab- 
lished for white children, and send them 
out of their district to reach a colored 
school, although the schools established for 
the colored children are equaily as good as, | 
or superigr to, those established for white 
children. 


he paid to the executor for the use of the 
widow and child, or next of kin, is held, in 
Boston & M. R. R. v. Hurd (C. C. A. Ist C.) 
56 L. R. A. 193, not to be so strictly penal 
that it cannot be enforced in other jurisdie- 
tions. 

That a contract for the transmission of a 
telegram is made in a state the laws of 
which do not allow damages for mental 
anguish for its breach, is held, in Gray v. 
Western U. Teleg. Co. (Tenn.) 56 L. R. A. 
301, not to prevent a recovery of such dam- 
ages for neglecting to promptly deliver it 
in a state whose statutes make such neglect 
a public offense, subjecting the offender to 
liability for the injuries thereby caused, 
and whose courts permit the consideration 
of mental anguish in fixing the damages. 


Constitutional Law. 

A statute requiring the passing of an ex- 
amination by a graduate of a foreign medi- 
cal college, as a prerequisite to obtaining a 
license to practise medicine, which is not 
required of graduates of colleges in the 
state, is held, in State ex rel. Kelloge v. 


55 


|/Currans (Wis.) 56 L. R. A. 252, not to vio- 


late the provisions of the Federal Constitu- 
tion protecting the privileges and immuni- 
ties of citizens of the several states and of 
the United States. 

A statute providing for the inspection of 
coal mines as often as the inspector may 
deem necessary, for fees to be fixed by the 
inspector according to the length of time 
consumed and the expense incurred, is held, 
in Consolidated Coal Co. v. People (Ill.) 56 
L. R. A. 266, net to deprive the mine own- 
ers of their property without due precess of 
law, or deny them the equal protection of 


}the laws, on the ground that the statute 


does not provide proper rules for its im- 
partial execution, but gives an arbitrary 
discretion to the inspectors. 

A statute providing that every person, 
firm, corporation, or company using cou- 


pons, scrip, store orders, or other evidences 


| of indebtedness to pay its laborers and em- 


Conflict of Laws. 


ployees, shall, if demanded, redeem the 
same in the hands of such employees or 


| bona fide holders in good and lawful money 


A statute fixing a maximum and mini-|of the United States at their face value, if 


mum fine, to be recovered by indictment, as | presented on any regular pay day, is held 
a penalty against a railroad company for}in Harbison v. Knoxville Iron Co. (Tenn.) 
negligently killing a passenger, which shall!56 L. R. A. 316, not to deprive persons of 


) 
| 


pe pooente Ey 
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liberty or property without due process by 
restricting the right of contract. 

A statute providing for a bounty on the 
manufacture of beet sugar, is held, in Mich- 
Dix (Mich.) 56 L. R. A. 
329, to be unconstitutional as a taking of 


igan Sugar Co. v. 


the property of the taxpayers for a use 


which is not public. 


Corperations. 
See also ConsTITUTIONAL Law. 

An insolvent corporation is held, in Na- 
tional Wall Paper Co. v. Nat. 
Bank (Neb.) 56 L. R. A. 
right to give preference to a debt due from 
it on the 
bound as sureties. 


Columbia 


which officers and directors 


An assessment under an 
approved by English courts in a proceed- 
ing for winding up a corporation, to which 
a foreign stockholder has not assented, is 
held, in Bank of China, Japan, and the 
Straits v. Morse (N. Y.) 56 L. R. A. 139, to 
be properly refused enforcement against 
him personally by the courts of his domicil, 
where it operates to 
and to stockholders, 
where he neither appeared, nor was person- 


prejudicially him 


favorably other and 
ally served with process, in the winding-up 
proceeding. 

Previous notice is held in Bagley v. Reno 
Oil Co. (Pa.) 56 L. R. A. 


ular annual corporate meeting, in the by-| 


laws of the corporation, increasing the num- 
ber of directors. 

The liability of a stockholder in a Kansas 
the and 
statute of that state, to pay an additional 


corporation, under Constitution 


amount equal to the par value of the stock | 


owned by him, being several, and not joint, 
is held in Fidelity Ins. T. & 8S. D. Co. v. 
Bank (C. C. A. 3d C.) 
228. to be enforceable in a Federal 


Mechanics’ Sav. 
i RB: A. 


court, or any court of general jurisdiction, | 
. © | 


where personal service may be made upon | 


the stockholder, in an action at law brought 
by a judgment creditor, to which the cor- 
poration is not a party. 


Criminal Law. 


Failure to execute a mittimus under a 


121, to have no} 
are 


English statute | 


184, to be indis- | 
pensable to render valid a change, at a reg-| 


56 | 
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judgment sentencing a person to imprison- 
ment for a certain number of days in case 
of failure to pay a fine, until after the pre- 
scribed number of days has elapsed, is held 
in Miller v. Evans (Iowa) 56 L. R. A. 101, 
not to entitle the defendant to relief from 
the sentence, in the absence of any effort on 
his part to have it promptly executed. 
The adoption of a law authorizing the 


prosecution of crimes already committed, by 
| information, is held in State v. Kyle (Mo.), 
56 L. R. A. 115, not to be forbidden by the 


constitutional provisions against ex post 


facto laws. 


Damages. 
See also Conriict oF Laws. 

The stipulated amount to be paid by an 
electric company to a city, under a bond re- 
quiring it to complete the installation of its 
plant, for which the city has granted the 
use of its streets, within a specified time, is 
held, in Salem v. Anson (Or.) 56 L. R. A. 
169, to be properly regarded as liquidated 
damages, so that the whole amount must 
be paid in case of failure to meet the re- 
quirement, although the city proves no act- 
ual damage. 


Druggists. 


A druggist who sells phosphorous to a 
customer without instruction as to the safe 
method of handling it is held, in Gibson r. 
Torbert (Iowa) 56 L. R. A. 98, not to be, 
for that reason, liable for injuries caused 
thereby to the customer, where the latter 
has reached the age of discretion, and there 
is nothing to indicate that he cannot safe- 
ly be trusted with the substance. 


Duties. 


Intent to defraud the revenue is held, in 
United States v. One Pearl Necklace (C. C. 
A. 2d C.) 56 L. R. A. 130, not to be neces- 
sary to work a forfeiture of articles omit- 
ted the statement 
of his baggage, required by statute, such 


omission alone being sufficient. 


by a passenger from 





CASE AND 


Eminent Domain. 

That the purpose of taking land by a 
railroad company for a spur track is mere- 
ly to reach a particular industry and con- 
nect it with the markets along the road, is 
held, in Re Chicago & N. W. R. Co. ( Wis.) 
56 L. R. A. 240, not to prevent the legisla- 
ture from declaring it to be a public one, 
for which the power of eminent domain may 
be employed. 





Evidence. 

Account books of one charged with hav- 
ing obtained money by false pretenses are 
held, in Blum v. State (Md.) 56 L. R. A. 
322, not to be admissible in evidence against 
him, under the rule protecting him from 
giving evidence against himself, although 
they had been voluntarily turned over to re- 
ceivers appointed by the court in a pro- 
ceeding to which the accused consented. 


Homestead. 

A farm occupied as a homestead is held, 
in Battey v. Barker (Kan.) 56 L. R. A. 
33, upon the death of the owner, who died 
intestate, leaving a daughter twenty-seven 
years old as his sole heir, who continues to 
occupy the land, to be subject to sale for 
the debts of the decedent. 


Husband and Wife. 

A husband who refuses to permit his wife 
to live with him is held, in Kirk v. Chin- 
strand (Minn.) 56 L. R. A. 333, to be 
chargeable with her maintenance and sup- 
port, and not to be relieved from liability 
by showing that he precured board and 
lodging for his wife with a person with 
whom she refused to live, since she has the 
right to select her own home. 


Insurance. 





The words “total loss” in a fire insurance 
policy are held in Northwestern Mut. L. 
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(Minn.) 56 L. R. A. 108, when applied to 
a building, to mean total destruction as a 
building, and there can be no total loss so 
long as a remnant of the structure left 
standing upon the foundation is reasonably 
and safely adapted for use as a basis upon 
which to restore the building to the condi- 
tion in which it was immediately before the 
fire. 

A provision in an insurance policy, that 
|if a policy holder, in case of forfeiture for 
| failure to pay assessments, shall afterward 
| pay the amount due from him, the policy 

“shall be holding from the date of the re- 
| ceipt of said amount,” is held in Johnston 
v. Phelps County Farmers’ Mut. Ins. Co. 
(Neb.) 56 L. R. A. 127, to prevent receipt 
of the amount of the delinquent assessment 
from operating as a waiver of forfeiture, if 
at the time of such receipt any of the in- 
sured property remains in existence to 
which the revived insurance may attach. 

A condition in a policy insuring a build- 
ing against loss or damage by fire, which 
purports to give the insurer the option to 

| rebuild in case of total loss, is held in Mil- 
waukee Mechanics’ Ins. Co. v. Russell 
(Ohio) 56 L. R. A. 159, to be repugnant to 
a statute providing that in case of total 
loss the whole amount mentioned in the pol- 
icy shall be paid. 

The owner of a life insurance policy hav- 
ing agreed to pay a city for support fur- 
nished him out of its poor fund, the city is 
held, in MeQuillan v. Mutual Reserve Fund 
Life Asso. (Wis.) 56 L. R. A. 233, to be 
his creditor for the value of the support 
furnished, within the meaning of a clause 
in the policy providing that, in case of its 
assignment to a creditor, it shall be valid 
only to the amount of his claim. 

An injury caused by a fall from the steps 
of a moving train is held, in Smith v. ‘tna 
L. Ins. Co. (Iowa) 56 L. R. A. 271, to be 
covered by an accident insurance policy if 
the injured person did not intend to alight, 
but inadvertently did so by attempting to 
descend to another step which he erroneous- 
ly supposed was below the one on which he 
was standing. 


Landlord and Tenant. 





The owner of an apartment house, who 
rents the apartments and retains control of 


Ins. Co. wv. Rochester German Ins. Co.! the common stairways, is held, in McGinley 
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v. Alliance Trust Co. (Mo.) 56 L. R. A. 334, 
to be liable for injuries to a member of a 
tenant’s family caused by a stair railing 
which was defectively constructed, or had 
been negligently permitted to become out of 
repair, 


Libel. 


swer to inquiries made of him by interested 
parties touching defamatory remarks made 


by other persons, are held, in Buisson v. | 


Huard (Iowa) 56 L. R. A. 296, to be with- 
in the protection of the rule as to privileged 
communications. 


Life Tenants. 

A tenant for life in possession of real es- 
tate is held, in Hanna v. Palmer (Ill.) 56 
L. R. A. 93, not to be able to obtain an ab- 
solute title to the property, either directly 
or indirectly, by suffering it to be sold for 
taxes, and then acquiring a tax title. 


Malicious Prosecution. 

An action to wind up a partnership on 
the ground of misconduct of the defendant 
partner, and the deprivation of such de- 
fendant in such action of his right to the 
possession and enjoyment of the partner- 
ship property, are held, in Luby v. Ben- 
nett (Wis.) 56 L. R. A. 261, to be sufficient 
to sustain an action for malicious prosecu- 
tion because of the injury to the good name 
of the defendant therein, and the interfer- 
ence with his property. 

A prosecution, maliciously and without 
probable cause, of a civil action, in which 
there has been no restraint of the person 
or seizure of property, is held in McCor- 
mick Harvesting Mach. Co. v. Willan 
(Neb.) 56 L. R. A. 338, to entitle the de- 
fendant therein to damages. 


Mines. 
See CoNSTITUTIONAL LAW. 


Mortgage. 





A provision in a mortgage of domestic 
animals, assuming to give the mortgagee a 
lien upon the increase to be thereafter be- 
gotten, is held in Battle Creek Valley Bank 

|v. First Nat. Bank (Neb.) 56 L. R. A. 124, 
| to be nothing more than an agreement for a 
|lien, which, without possession, vests no 
| legal right to, or interest in, such increase. 
Statements made by defendant in an ant 


tion for libel, not voluntarily, but in an- Bi f 
Municipal Corporations. 





| A municipal ordinance forbidding under 
penalty, passengers to get on or off a mov- 
ing train without authority of those in 
charge thereof is held, in Wice v. Chicago 
| & N. W. R. Co. (Ill.) 56 L. R. A. 268, to 

be void for unreasonableness and oppres- 
| sion. 

A municipal corporation is held, in De- 

| Blanc & Landry v. New Iberia (La.) 56 L. 
R. A. 285, to have no power where the con- 
ducting of a liquor saloon is permitted by 
license, to single out a certain saleon and 
arbitrarily declare it a nuisance, and order 
it closed, and, if the order is not obeyed, 
fine the proprietor. 

A municipal ordinance requiring copera- 
tions operating electric street cars within 
the limits of a city to water their tracks so 
as to effectually lay the dust, is held, in 
State v. Canal & C. R. Co. (La.) 56 L. R. 
A. 287, to be a legal exercise of the 
power, 


police 


Negligence. 
See Druccists. 


Nuisance. 
See MunicipaL CorroraTions, 


| Perpetuitics. 





A devise to trustees for accumulation for 
a period of thirty years, when the property 


is to be distributed according to directions 


as to possible conditions existing at that 
time, is held, in Andrews v. Lincoln ( Me.) 
56 L. R. A. 103, to be void as creating an 
unlawful perpetuity, although the trustees 
are empowered to appropriate portions of 
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the income to the support of testator’s son 
and his wife and the education of the grand 
children. 


Physicians. 
See CONSTITUTIONAL LAW. 


Public Improvements. 

A legislative enactment which charges the 
entire cost of paving the streets of a city 
against the property abutting on the im- 
provements and in proportion to frontage 
is held, in Webster v. Fargo (N. D.) 56 L. 
R. A. 156, not to be in contravention of the 
14th Amendment of the Federal Constitu- 
tion. 


Set-Off. 


Sce CorroraTIONs. 


Street Railways. 


See MunicipaL CORPORATIONS. 


Taxes. 

A tax on refrigerator cars which come in- 
to the state in the course of interstate 
business is held, in Hall v. American Re- 
frigerator Transit Co. (Colo.) 56 L. R. A. 
$9, not to be a tax on interstate commerce 
when it is imposed on the average number 
of such cars that are in use within the state 
on a railvead which has no such refrigera- 
tor cars of its own. 

A tax upon the remaining land in a town- 
ship is held, in Auditor General v. Sage 


Land & I. Co. (Mich.) 56 L. R. A. 105, not | 


to be rendered void by the illegal deeding 
of a large tract to the state for nonpayment 
of taxes and its subsequent exemption from 
taxation as state property, the officers act- 
ing in good faith but under mistake of law, 
although the effect is to impose an unjust 
burden on such remaining land. 

Although a national bank is organized 
under the banking act of the United States, 
it is held, in Commercial Nat. Bank v. 
Chambers (Utah) 56 L. R. A. 346, that all 
its property not exempt, situate, or held, 
owred, ard used within the jurisdiction, is 
within the taxing power of the state in 
which the bank is located and conducting 


! 
its business, under the provisions of U. S. 
Rev. Stat. § 5219. 


Voters and Elections. 

The power of the legislature to require 
the names of all candidates for office to be 
printed on the official ballot, thereby in ef- 
fect denying to electors the right of writing 
the name of any candidate thereon, is held, 
in Chamberlin v. Wood (S. D.) 56 L. R. A. 
187, not to be destroyed by constitutional 
provisions that elections shall be free and 
equal, and prescribing the qualifications of 
electors. 


Waters. 


A railread company in constructing its 
roadbed across a ravine or draw, through 
which the surface water of the surrounding 
country flows in times of flood or melting 
snows in such quantities as to eut-a chan- 
nel, is held, in Chicago, R. [. & P. R. Co. v. 
Shaw (Neb.) 56 L. R. A. 341, to be bound 
to provide for the discharge of such water 
as naturally flows therein, and to be lia- 
| ble for damages if its road is so constructed 





as to dam the water and flow it back over 
the premises of an adjoining proprietor. 


Wills. 


See PERPETUITIES 





New-Books. 





“Morphinism and 
| Other Drugs.” 


Nareomanias from 
Their Etiology, Treatment, 
and Medicolegal Relations. By T. D. 
| Crothers, M. D. Philadelphia and London. 
1902. (W. B. Saunders & Company.) 1 
Vol. $2. 

Dr. Crothers’s professional reputation as 
superintendent of a hospital, editor of the 
Journal of Inebriety, and professor in a 
medical college gives much value to his 
views on the subjects treated in this book. 
On the special questions which it treats the 
beok will be regarded as an authority. 

“Curious Cases.” Compiled and Edited 
by B. A. Milburn. 
Charlottesville, Va.) 


(The Michie Company, 
1 Vol. $3. 
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